
G.R. Case No. 2325/2014

IN THE COURT OF SUB-DIVISIONAL MAGISTRATE(S)
Present : Smti Nazrana P. Rehman, S.D.J.M. (S),

Sonitpur, Tezpur.
05.08.2022

(GR Case No. 2325/2014)

FIR No. 79 Dated 22.09.2014
U/S 380 IPC

Thelamara P.S.
COMPLAINANT: STATE OF ASSAM 

REPRESENTED BY: NAME OF ADVOCATE
Sri R.K. Goswami, Learned 
A.P.P.

ACCUSED: Md. Kurban Ali
S/O Md. Muslimuddin
R/O Vill. Keherukhunda 
Pathar
PS:- Thelamara
DIST:-Sonitpur (Assam).

REPRESENTED BY: NAME OF THE ADVOCATE
Md. Firoz Jaman, Learned 
Counsel
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Date of Offence 04.09.2014

Date of FIR 22.09.2014

Date of Charge Sheet 30.12.2014

Date of framing Charges 20.03.2021 

Date of commencement of 
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31.03.2022

Date on which judgment is 
reserved 

05.08.2022

Date of Judgment 05.08.2022
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NA 
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J U D G M E N T

1 The  brief  facts  of  the  prosecution  story  as

unfurled from the ejahar  which was lodged by

Md.  Jalaluddin  is  that  accused  person  on

04.09.2014  committed  theft  in  the  house  of

complainant’s son and took away silver and gold

jeweleries  worth  Rs.  1,00,000/-. Hence,  the

ejahar was lodged to that effect.

INVESTIGATION

2 Based  on  the  ejahar,  police  registered

Thelamara P.S.  Case  No.  79/2014  under

section 380 IPC against the accused person and

started  investigation.  During  the  course  of

investigation,  the  police  visited  the  place  of

occurrence,  prepared  the  sketch  map  and

recorded the statement of the witnesses U/S 161

Cr.P.C.  After  completion  of  investigation,  police

laid  charge  sheet  U/S  380  IPC  against  the

accused  persons  Md.  Kurban  Ali  and  Md.

Dulaluddin @ Abdul Dulal. 

APPEARANCE

3 In due course, the accused person Md. Kurban Ali

appeared  on  receipt  of  summons  before  the

court to face trial of the case. The attendance of
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the  co-accused  Md.  Dulaluddin  @  Abdul  Dulal

could  not  be  procured  despite  several  steps

being taken including issuance of P & A. Hence,

vide  order  dated  18.12.2019,  my  learned

Predecessor  declared  the  accused  as  an

absconder and accordingly the case against him

was  filed.  The  case  proceeded  against  the

accused  Md.  Kurban  Ali.  The  copies  of  the

relevant  documents  were  furnished  to  the

accused  person  in  compliance  of  section  207

Cr.P.C.  The  formal  charge  U/S  380  IPC was

framed and the content of the said charge was

read over and explained to the accused person

Md. Kurban Ali  to which he pleaded not guilty

and claimed to be tried.

TRIAL

4 At the trial, the prosecution examined 3 (Three)

witnesses  of the case. Thereafter, the learned

A.P.P.  prayed  to  close  the  evidence  of  the

prosecution  as  despite  several  steps  being

taken, he was unable to procure the attendance

of  the  other  prosecution  witnesses.  As  the

instant case was an old pending case of the year

2014,  the  prayer  of  the  APP  was  allowed.

Accordingly, the evidence of the prosecution was

closed. The examination of the accused person
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under section 313 Cr.P.C was dispensed with as

no  incriminating  materials  were  found  against

the accused from the evidence on record. 

POINT FOR DETERMINATION:

i. Whether the accused person Md. Kurban Ali, on

04.09.2014  committed  theft  in  the  house  of

informant's  son  which  is  used  as  a  place  of

dwelling  and  thereby  committed  an  offence

punishable under section 380 IPC?

DISCUSSION, DECISION AND REASON 

THEREOF:

5 I  have carefully perused the evidence available

in the record. I have also carefully scrutinized the

case record and the other documents available

in the case record. I  have also duly considered

the  arguments  advanced  by  the  learned

counsels of both sides.

6 The PW-1, Md. jalaluddin, the informant of the

case, in his examination-in-chief deposed that

he does not recognize the accused person. The

incident took place in the year 2014. On the day

of incident at night theft took place in the house

of his son Jakir  Hussain. The thief entered into

the house of his son by breaking ventilation and
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took  away  gold  jeweleries.  Police  went  to  the

place of occurrence and police interrogated him

and  recorded  his  statement.  Police  arrested

Saukat  Ali  regarding  the  incident.  Stolen

jeweleries were not recovered. Exhibit 1 is the

ejahar  and  Exhibit  1(1)  is  his  signature.

During  cross  examination he  submitted  that

house of his son Jakir Hussain is adjoining to his

house.  On  the  day  of  the  incident  there  were

people in  the house but  he filed the case.  He

does  not  know  who  committed  theft.  Stolen

jeweleries  were  not  recovered.  He  does  not

remember the exact date of incident and filing of

ejahar.

7 The  PW-2,  Md.  Mofijuddin,  in  his

examination-in-chief deposed  that  he

recognize the informant. He does not recognize

the accused person. He does not remember the

exact date and time of incident.  Police did not

interrogate  him  regarding  the  incident.  The

incident  took  place  in  the  night.  He  does  not

have  any  more  knowledge  about  the  incident.

During  cross  examination he  submitted  that

he does not have any personal knowledge about

the incident. He heard about the incident on the

next day morning. Police did not interrogate him

regarding the incident.
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8 The  PW-3,  Md.  Abu  Bakkar  Sidique,  in  his

examination-in-chief deposed  that  he

recognize  the  informant  who  is  his  uncle.  He

does  not  recognize  the  accused  person.  The

incident took place about 7-8 years ago. He does

not  have  any  personal  knowledge  about  the

incident. He came to know about the incident on

the next day morning. Police did not interrogate

him  regarding  the  incident.  During  cross

examination he  submitted  that  he  does  not

have any personal knowledge about the incident.

He does not know who committed theft.

9 Before  adverting  to  the  evidence  of  the

prosecution witnesses recorded in this case, it is

just and necessary to have a cursory look at the

contents of the ejahar lodged by the informant

which have set the law in motion. Now, in the

ejahar, the informant has specifically mentioned

that the accused persons Md. Kurban Ali and Md.

Dulaluddin  @  Abdul  Dulal  committed  theft  of

silver  and  gold  jeweleries  amounting  to  Rs.

1,00,000/-  by  entering  into  the  house  of

informant's son.

10    Now, let us scan the evidence on record. On

careful appraisal of the evidence on record, what

is interesting to note is that though in the ejahar,
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the informant specifically mentioned the name of

the accused persons,  however,  in his evidence

before the court, he straight away stated that he

does not know the accused person Md. Kurban

Ali. Per-contra, he stated that police arrested one

Saukat Ali  in connection with this instant case.

Further, in his cross-examination he specifically

stated  that  he  does  not  know who  committed

theft.  Thus,  it  appears  that  his  evidence  is

ambiguous and very confusing.

11    The P.W-2 and P.W-3 deposed that  they  do

not  have  any  personal  knowledge  about  the

occurrence and they have only heard about it on

the next day of the occurrence. 

12    Thus, on careful perusal of the evidence on

record,  nothing  incriminating  appeared  against

the accused person. As such, the complicity of

the accused person in the alleged occurrence is

doubtful. An accused cannot be merely convicted

on the basis of presumption of facts in absence

of  any  reliable  and  concrete  evidence  to

establish the said facts. In a criminal trial, there

must  be  clear  and  unequivocal  evidence  on

record to connect the accused person with the

alleged occurrence.  But,  in  the instant  case in

hand  no  such  evidence  is  forthcoming  on

Page | 8



G.R. Case No. 2325/2014

examination of the informant i.e. P.W-1 and the

other witnesses i.e. P.W-2 and P.W-3. 

13    In view of the discussions made hereinabove,

this court is of the considered opinion, that the

prosecution has failed to prove the charge under

section U/S 380 IPC against the accused person

beyond reasonable doubt and hence the accused

person is not found guilty of the offence under

section 380 IPC.

ORDER

14    . I found the accused person Md. Kurban Ali

not guilty U/S 380 IPC and accordingly, the said

accused person is acquitted of the charge of the

said offence and set at liberty forthwith. 

15    .  The bail  bonds shall  remain in force for a

further period of six months as per section 437-A

Cr.P.C. 

Signed, sealed and delivered in the open court on

this 05th day of August, 2022 at Tezpur.

Nazrana P. Rehman
   Sub-Divisional Judicial Magistrate (S),

    Sonitpur, Tezpur, Assam
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LIST OF PROSECUTION / DEFENCE / COURT WITNESSES:

A. Prosecution:

RANK NAME NATURE OF
EVIDENCE

PW-1 Md. Jalaluddin Informant

PW-2 Md. Mofijuddin Other witness

PW-3 Md. Abu Bakkar Sidique Other witness

B. DEFENCE:

RANK NAME NATURE OF
EVIDENCE

NIL

C. COURT:

RANK NAME NATURE OF
EVIDENCE

NIL

LIST OF PROSECUTION/ DEFENCE / COURT EXHIBITS

A.  Prosecution:

Sr. No. Exhibit
Number

Description

1. Exhibit -1 Ejahar

B. DEFENCE

RANK NAME NATURE OF
EVIDENCE

NIL
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C. COURT

RANK NAME NATURE OF
EVIDENCE

NIL

A. MATERIAL OBJECTS:

RANK NAME NATURE OF
EVIDENCE

NIL

Nazrana P. Rehman
   Sub-Divisional Judicial Magistrate (S),

    Sonitpur, Tezpur, Assam
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